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No. 10,680 


APPELLANT'S STATEMENT OF QUESTIONS 

PRESENTED 

1. Whether or not the Trial Court erred in granting 
defendants’ motion for a directed verdict without permit¬ 
ting any evidence to be presented to the jury, without 
plaintiffs’ consent and over their protest (App. pp. 17,26) 

2. Whether or not the Trial Court erred in directing a 
verdict upon defendants’ motion solely on the pleadings 
and plaintiffs’ opening statement, in an action for breach 
of contract—on the ground that the contract sued upon 
was illegal and contrary to public policy—where the rec¬ 
ord did not disclose, nor did the Court require defendants 
to show, in what respect the contract sued upon contra¬ 
vened public policy, or that statutes existed prohibiting or 
nullifying contracts such as the instant one or declaring 
them contrary to public policy. 

3. Whether or not the Trial Court may strike down a 
subsisting contract, admitted by defendants, fully per¬ 
formed by plaintiffs, and from which defendants have 
derived and retained the entire benefits, thus enabling 
defendants to disavow their legal obligations, to defeat 
plaintiffs’ claim for services rendered in good faith, and 
to use the Court as a shield for injustice and to avoid 
payment of their just debts. 

4. Whether or not the Trial Court’s ruling in the in¬ 
stant case results in denial of attorneys’ Constitutional 
right to act for clients in rendering legal services, even 
though in so doing they appear before Congressional Com¬ 
mittees or governmental bodies; impairs the sanctity of 
contracts between individuals; and deprives attorneys of 
their legal right to enforce a contract for the payment 
of fair, just and reasonable compensation for such services 
rendered in good faith on behalf of their clients under 
an admittedly subsisting agreement. 
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Foe the District of Columbia Circuit 


No. 10,680 


Robert EL McNeill and Kelly Kash, 

Appellants, 


v. 


Alton M. Nevius and Polly N. Nevius, 

Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

1. This is an appeal by Robert EE. McNeill and Kelly 
Kash, members of the Bar of the United States District 
Court for the District of Columbia, from a judgment of 
the United States District Court for the District of Co¬ 
lumbia entered for the appellees, (defendants below), 
granting appellees ’ motion for a directed verdict on the 
pleadings and appellants’ (plaintiffs below) opening state¬ 
ment (Appendix pp. 1-4, 6-27) 
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8. Appellees never advised appellants, or either of 
them, to discontinue the work undertaken, or that the 
agreement between them was terminated. On the con¬ 
trary, appellees on numerous occasions inquired as to the 
status of the project and evidenced a sincere intention to 
have the property acquired by the government because 
of its desirability as the site for a government edifice. 
(App. p. 10) 

9. The efforts of appellant Kash, as further continued 
by appellant McNeill, culminated in said property being 
acquired by the government of the United States in con¬ 
demnation proceedings in the U. S. District Court for 
the Northern District of Virginia in 1947 and appellees 
received therefor, after trial by jury, an award in excess 
of $1,600,000. (App. p. 20) 

10. Appellees, having failed and refused to compensate 
appellants, or either of them, as agreed upon, this action 
was brought to recover the sum due. (App. p. 4) 

11. In answers to interrogatories propounded by ap¬ 
pellants, appellees admit the receipt of correspondence 
over a long period of time relative to the work done by 
appellants, and appellee Frances Ethel Nevius admits en¬ 
tering into an agreement with appellants. She also admits 
having attended a number of conferences regarding the 
property, and alleges that a written contract was entered 
into, but professes not to have a copy thereof. (App. pp. 
6-14) 


STATEMENT OF POINTS 

Appellants contend that: 

1. The Trial Court could not entertain appellees’ motion 
for a directed verdict, over appellants’ protest, predicated 
solely on the pleadings and appellants’ opening statement, 
unless consented to by appellants, since appellants had 
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demanded jury trial, nor could the Trial Court properly 
grant appellees’ motion even if plaintiffs had closed their 
case in the absence of a showing regarding the particulars 
in which the contract in question contravened public pol¬ 
icy. 

2. The Trial Court’s ruling denies to appellants their 
rights to enforce a contract and recover compensation for 
services rendered in good faith and in reliance thereon, 
solely because in the performance of their legal duties to 
their clients, they may appear before, or petition, legis¬ 
lative or administrative bodies of their government 

3. The Trial Court may not refuse enforcement of an 
admittedly subsisting contract between citizens of the 
United States, covering the rendition of legal services, or 
deny appellants their right to recover justly due compen¬ 
sation in the absence of statutory prohibition of such con¬ 
tracts, or legislative declaration that such contracts are 
contrary to public policy per se. 

4. The Trial Court may not, by judicial fiat, permit 
appellees to disavow their legal obligations under an ad¬ 
mittedly subsisting contract where nothing remains to be 
done other than the payment by appellees to appellants 
of the fair, just and reasonable compensation voluntarily 
agreed upon. 


SUMMARY OF ARGUMENT 

1. Rule 50 (a) and (b), Federal Rules of Civil Pro¬ 
cedure requires movents for a directed verdict to state 
the specific grounds upon which they rely in support of 
their motion and provides that such motion may be sub¬ 
mitted only at the close of the evidence offered by the 
opponent. Such a motion is directed to the opponent’s 
evidence rather than the pleadings. 
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2. In the instant case no showing was made, nor does 
the record disclose, any evidence that the contract sued 
upon contravened or was prohibited by the declared public 
policy of the United States. 

3. Under the Constitution, the obligations of contract 
between citizens may not be impaired, without just cause, 
nor may appellants be deprived of their vested right to 
recover fair, just and reasonable compensation for serv¬ 
ices rendered in good faith under an admittedly subsist¬ 
ing agreement. 


ARGUMENT 

I 

The Court Erred in Granting Appellees’ Motion for Di¬ 
rected Verdict Prior to the Close of Appellants’ Evi¬ 
dence. 

Federal Rules of Civil Procedure, Rule 50, provide as 
follows: 

“(a) When Made: Effect. A party who moves 
for a directed verdict at the dose of the evidence 
offered by an opponent may offer evidence in the 
event that the motion is not granted, without having 
reserved the right so to do and to the same extent as 
if the motion had not been made. A motion for a 
directed verdict which is not granted is not a waiver 
of trial by jury even though all parties to the action 
have moved for directed verdicts. A motion for a 
directed verdict shall state the specific grounds 
therefor . 

“(b) Reservation of Decision on Motion. When¬ 
ever a motion for a directed verdict made at the close 
of all the evidence is denied or for any reason is not 
granted, the court is deemed to have submitted the 
action to the jury subject to a later deter min ation 
of the legal questions raised by the motion. Within 
10 days after the reception of a verdict, a party who 
has moved for a directed verdict may move to have 



7 


the verdict and any judgment entered thereon set 
aside and to have judgment entered in accordance 
with his motion for a directed verdict; or if a verdict 
was not returned such party, within 10 days after the 
jury has been discharged, may move for judgment in 
accordance with his motion for a directed verdict. A 
motion for a new trial may be joined with this motion, 
or a new trial may be prayed for in the alternative. 
If a verdict was returned the court may allow the 
judgment to stand or may reopen the judgment as if 
the requested verdict had been directed. If no verdict 
was returned the court may direct the entry of judg¬ 
ment as if the requested verdict had been directed or 
may order a new trial.’’ (Italics added) 

(a) In the instant case, no evidence had been intro¬ 
duced by either party, appellants had not consented to, but 
had in fact protested, withdrawal of the case from the 
jury, and appellees’ motion was directed solely to the 
pleadings and appellants’ opening statement. (App. p. 26) 

(b) In Northern Pacific Railway Co. v. Charless, 
C. C. A. 9th Cir., 51 Fed. 562, The Federal rule is stated 
in the sylabus, as “The federal courts have no power to 
order a compulsory non-suit at the close of plaintiff’s 
evidence or to direct a verdict for defendant before the 
latter has rested its case.” 

(c) In Lucas v. Hamilton Realty Corporation, U. S. 
C. C. A., D. C., decided June 26, 1939, 70 App. D. C. 277, 
105 F. 2d 800, the Court held, “The opening statement of 
counsel is ordinarily intended to do no more than to inform 
the jury in a general way of the nature of the action and de¬ 
fense so that they may better be prepared to understand the 
evidence. • # * To warrant the Court in directing a ver¬ 
dict for the defendant upon that statement, it is not 
enough that the statement be lacking in definiteness but 
it must clearly appear after resolving all doubts in plain¬ 
tiff’s favor that no cause of action exists,” quoting, Best 
v. District of Columbia, 291 U. S. 411, 415; 54 S. Ct. 487, 
489; 78 L. Ed. 882. 
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(d) In Zaks v. EUiott et al, Krupnick v. Peoples State 
Bank of South Carolina, et al., C. C. A. 4th Cir., 106 F. 
2d 425, decided August 28,1939, the Court held, “that rule 
permits the Trial Court to reserve its decision on a motion 
for a directed verdict until after the jury has returned 
its verdict, but does not authorize withdrawing the case 
from the jury entirely. The action of the Court resembled 
the old practice, now abolished by Rule 50 (b), of with¬ 
drawing the case from the jury when both parties move 
for a directed verdict.” 

(e) In Langwa v. Gorton —P. E. W. Vessel Co., C. C. A. 
1st Cir. (decided June 7, 1932); 59 Fed. 2d, 315, the Court 
said: 


“In the federal courts the rule is and has been since 
an early day that a nonsuit or dismissal for insuf¬ 
ficiency of evidence cannot be granted without the 
plaintiff’s consent The reason for the rule, as given 
in the early decisions of the Supreme Court, was that 
the plaintiff had a right by law to a trial by a jury 
and to have the case submitted to them. Doe ex dem. 
Elmore v. Grymes, 1 Pet 469, 7 L. Ed. 224; Crane 
v. Morris, 6 Pet. 598, 8 L. Ed. 514; Silsby v. Foote, 
14 How. 218,14 L. Ed. 394; Castle v. Bullard, 23 How. 
172, 16 L. Ed. 424.” 

It should here be noted that the effect of a nonsuit is 
less drastic than that of a motion for directed verdict, in 
that after nonsuit without prejudice is entered, plaintiffs 
may revise and re-file the complaint. Upon the entry of 
a directed verdict, however, the subject of the action is 
res adjudicata. It would, therefore, seem that Rule 50 
of the Federal Rules of Civil Procedure is specifically de¬ 
signed to avoid the very situation which here confronts 
the appellants, i. e. denial of their right to have litigation 
in which they are engaged submitted to a jury for deter¬ 
mination on the merits. 

(f) In the case of French v. National Laundry Com¬ 
pany, 31 App. D. C. 105, in reversing a directed verdict 
granted by the court below the Court held: 
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“The chief question before ns is whether or not the 
trial court erred in thus summarily disposing of the 
case. We are clearly of the opinion that this was 
error. The rule to be applied to the action of the 
court in this case is absolute, and will admit of no 
exception. The strict rule applied where the court 
peremptorily instructs a verdict, either when plain¬ 
tiff rests its case in chief, or when all the evidence, 
both of plaintiff and of defendant, has been sub¬ 
mitted, has no application here. Plaintiff had not 
rested her case. The record is silent as to whether 
or not she had further evidence to offer. The fact 
remains that she had not rested, and, until she did, 
she had the manifest right to offer additional evi¬ 
dence in support of her declaration. The action of 
the court in instructing the jury to return a verdict 
for the defendant, under the circumstances here dis¬ 
closed, would constitute error in any case.” 

(g) The right to trial by jury is guaranteed by the 
Seventh Amendment to the Constitution of the United 
States and is preserved inviolate under Rule 38(a) of the 
Federal Rules of Civil Procedure U. S. C. A. Title 28, 
following Section 723(c). 

n 

In the Absence of Legislative Prohibition, Definition or 
Declaration as to the Public Policy of the United 
States, the Courts Must, In Their Determination as 
to Whether a Contract Contravenes Public Policy, 
Treat the Subject as One of General Law. 

(a) Appellees failed to show, nor does the record dis¬ 
close, in what respect the instant contract contravened 
or was prohibited by, either the statutory or declared pub¬ 
lic policy of the United States. 

(b) AUen v. Commercial Casualty Ins. Co., N. J. C. of 
E and A (decided April 13, 1944), 131 N. J. L. 475; 37 A 
(2d) 37; 154 A. L. R. 834: 
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“The Courts will hold contracts freely and volun¬ 
tarily made between persons of full age and com¬ 
petent understanding to be at variance with public 
policy only in cases plainly within the reasons for the 
directive that contracts contravening public policy will 
not be enforced.” 

(c) Elec. Contr’s. Assn, of Chicago v. A. S. Schulman 
i Elec. Co., JXL S. Ct. (decided September 19, 1945), 391 Ill. 

333; 161 A. L. R. 787; 63 N. E. (2d) 392: 

“The question whether a contract is void as against 
public policy must be determined from the terms of 
the contract itself, and in considering the ends to 
which it leads, the courts are not privileged to ascribe 
illegal purpose where there is nothing in the contract 
from which such a conclusion may be reasonably 
drawn.” 

(d) In the case of Mays v. Burgess, 79 App. D. C. 343, 

137 F. 2d 869, cited in 162 A. L. B. 168, the Court held: 

“The public policy of a state of which courts take 
notice and to which they give effect, must be deduced, 
in the main, from Constitution, laws, and practices 
of government officials, and not from court’s personal 
views on sociological problems.” 

(e) In U. S. v. Jones, 131 U. S. 1; 33 L. ed. 90, Mr. 

Justice Bradley stated: 

“Of course, our province is construction only; the 
policy of the law is the prerogative of the legislative 
department” 

(f) 11 American Jurisprudence, Section 139, p. 814, 
i footnote 9, citing Re EaJm, 316 Mo. 498; 291 S. W. 120, 51 

A. L. R. 877: 

“No act or transaction should be held to be void as 
against public policy unless it contravenes some posi¬ 
tive, well-defined expression of the settled will of 
the people of the state or nation as a recognized 
body politic, which expression must be looked for 
and found in the Constitution, statutes, or judicial 
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decisions of the state or nation, and not in the vary¬ 
ing personal opinions and whims of judges or courts, 
charged with the interpretation and declaration of the 
established law as to what they themselves believe 
to be the demands or interests of the public.” 

(g) All questions involving public policy in the en¬ 
forcement of contracts should be, as declared by the 
Supreme Court in the case of Black cmd White T. & T. Co. 
v. Brown cmd Yellow T. & T. Co., 276 U. S. 518, 72 L. Ed. 
681, 685, based upon established detriment to the public 
interest: 

“Care is to be observed lest the doctrine that a con¬ 
tract is void as against public policy be unreasonably 
extended. Detriment to the public interest is not to 
be presumed in the absence of showing that some¬ 
thing improper is done or contemplated. Steele v. 
Drummond, November 21, 1927, 275 U. S. 199, ante 
238, 48 Sup. Ct. Rep. 53. And it is to be remembered, 
as stated by Sir George Jessel, M. R., in Printing & 
Numerical Registering Co. v. Sampson, L. R 19 Eq. 
462, 465, 21 Eng. Rul. Cas. 696, that public policy re¬ 
quires that competent persons ‘shall have the utmost 
liberty of contracting, and that their contracts, when 
entered into fairly and voluntarily, shall be held 
sacred, and shall be enforced by courts of justice.’ ” 

(h) In the case of Noonan v. Gilbert, C. C. A. D. C. 
Cir. (decided January 2, 1934), 68 F. 2d 775, 63 App. 
D. C. 30, the Court held that 

“A contract for services to be rendered by an agent 
or attorney before a legislative body in securing the 
passage of a measure, is lawful if it does not con¬ 
template the use of improper means.” (Italics ours) 

In that case the specific objective contemplated by the con¬ 
tract was the passage of legislation. Notwithstanding, the 
Court held such contract to be legal, continuing, however, 

“Where the compensation for procuring legislation is 
contingent, the contract is void as against public 
policy. • • •” 
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That case must be distinguished from the instant case in 
that the contract was for specifically procuring legislation 
for the sole benefit of one of the contracting parties and 
the fee was to be paid only in the event such legislation 
was procured, and even in this case, a demurrer to the 
Complaint was overruled and trial held in the lower 
Court. 

In the instant case appellants, as attorneys, and on be¬ 
half of their clients, were to assist and advise appellees in 
the normal course of their relationship, in obtaining a 
sale of their client’s realty to the Government of the 
United States, in accordance with established procedures. 
The necessity for legislation in connection with such sale 
was an incidental and not a primary objective of the con¬ 
tract. At the conclusion of the work contemplated, appel¬ 
lants were to be compensated at a fixed percentage of 
the sales price of the property when the said price had 
been paid over to appellees. Necessarily, in view of the 
procedures involved, it was contemplated by appellants 
that they would appear as counsel for appellees in legal 
proceeding consequential to the objectives of the agree¬ 
ment, and appellants were at all times ready, able and 
willing to so appear. 

(i) Congress has not only failed to prohibit, nullify, 
or declare contracts such as the instant one in contra¬ 
vention of public policy, it does on the contrary, in spe¬ 
cific legislation, such as Private Bills, recognize the de¬ 
sirability, legality and equity of such contracts between 
clients and attorneys who appear before Congress and 
the quasi-judicial and administrative agencies of govern¬ 
ment, by limiting the amount of fee to a percentage of 
the amount involved. 

(j) The instant agreement required performance by 
appellants of legal services for and on behalf of appellees, 
their clients. Such services could reasonably be expected 
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to require appellants to appear before governmental agen¬ 
cies, administrative bodies and legislative committees. 

(k) The acquisition of real property by the Govern¬ 
ment of the United States is governed and controlled by 
statutory provisions, such as are set forth in 40 U. S. C. A., 
Sections 257, et seq. and determinations of value are made 
either by responsible officials of the government appointed 
for the purpose in certain cases, or by condemnation pro¬ 
ceedings and trial by jury, in others. 

(l) No fixed sum as compensation could be set or pre¬ 
determined in the instant case between the parties inas¬ 
much as the work required, the time consumed, and the 
reasonable value of the services rendered could be com¬ 
puted only on the basis of the price obtained for the prop¬ 
erty, here determined in the condemnation proceedings. It 
is usual and normal practice in real estate transactions 
to fix the fee for services rendered in connection with 
such transactions at a percentage of the price obtained 
for the property. 

m 

The Fifth Amendment to the Constitution Guarantees to 
Citizens That Contracts Between Them Will Not Be 
Impaired Unless Prohibited or Declared Illegal by the 
Constitution or by Statute and Citizens Cannot Be 
Deprived of Life, Liberty or Property Except by 
Due Process of Law. 

(a) The instant agreement, having been completely 
performed by appellants, created in appellants a vested 
right to the compensation voluntarily agreed upon by and 
between the parties at the fixed rate stipulated. Appellees 
at the trial attempted to disavow their obligations under 
this said agreement by their motion for a directed verdict 
claiming that the agreement to which they were voluntary 
parties was illegal and contrary to law, but appellees failed 
to establish wherein the illegality lies or the agreement 


14 


contravenes public policy. For the Trial Court to accept 
this specious plea is to permit appellees to use the Court 
as a cloak to perpetrate an injustice and is to deny to 
appellants an opportunity to enforce a vested right aris¬ 
ing out of a contractual relationship which has been uni¬ 
versally held to constitute a property right within the 
meaning and intent of the Fifth Amendment to the Con¬ 
stitution. 

“A contract is property within the meaning of the 
Fifth Amendment of the Constitution/ ’ 

Omnia Commercial Co. v. U. S., 261 U. S. 502. 

CONCLUSION 

It is respectfully submitted by appellants that the de¬ 
cision of the Trial Court should be reversed and the case 
remanded to the Court below. 

Respectfully submitted, 

Wesley E. McDonald, 
Colorado Building, 
Washington, D. C. 

Carl G. Engling, 

T. Bruce Fuller, 

815 15th Street N. W., 
Washington, D. C., 
Attorneys for Appellants 
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15 Filed Nov 18 1947 Harry M. Hull, Clerk 

IN THE DISTRICT COURT 
OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

ROBERT H. McNEILL 
815 15th St., N. W. 
Washington, D. C. 

KELLY KASH 
London Hall Apartments 
Washington, D. C. 


ALTON M. NEVIUS 
1639 19th St, N. W. 

Washington, D. C. 

POLLY N. NEVIUS 
1639 19th St., N. W. 

Washington, D. C. 

Defendants 

Complaint for Payment for Services Rendered 

Plaintiffs sue the defendants and for cause of action 
say: 

1. That they are citizens of the United States and resi¬ 
dents of the District of Columbia. 

2. That defendants are citizens of the United States 
and residents of the District of Columbia. 

3. That this Court has jurisdiction in this matter in 
that the amount in controversy exceeds, exclusive of in¬ 
terest and costs, the sum of Three Thousand Dollars 
($3,000.00). 

4. That the defendants Alton M. and Polly N. Nevius, 
on or about June 1, 1940, being co-owners of certain real 
property located in Arlington County, Virginia, known as 
the 1 ‘Nevius Tract”, engaged the plaintiffs as their conn- 
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sel to render certain professional services in connection 
with the sale of said property to the United States Gov¬ 
ernment or some department or bnrean thereof, and said 
defendants agreed to compensate plaintiffs in a snm eqnal 
to Two percent (2%) of the sales price so obtained for 
said property for snch professional services, when said 
real property was sold and paid for; that 

5. Pursuant to the above employment, the plain- 
16 tiff Kash worked continuously to bring about a 
legal sale of the above property in conformity with 
said employment from to-wit, June 1, 1940 to May 1, 1941 
and the plaintiff Robert H. McNeill continued to pursue 
the objective of procuring a sale of said property for the 
defendants to the United States Government on behalf 
of the defndant from to-wit June 1,1940 to the date hereof, 
both plaintiffs conferring with said defendants from time 
to time reporting to them on the progress of negotiations 
for the above sale, advising and assisting them with re¬ 
spect to necessary legislation to be enacted by Congress 
for purchase of same by condemnation or private sale in 
accordance with the wishes and requests of said defend¬ 
ants; and plaintiffs say that they carried out their pro¬ 
fessional duties and engagements with respect to the ulti¬ 
mate purchase of said property by the United States Gov¬ 
ernment and substantially contributed thereto throughout 
the periods of their said services as above set out. 

Plaintiffs further say that the defendants have made 
a sale of said Nevius Tract containing 25 acres or more 
of ground to the United States Government and that fur¬ 
ther the price received was $850,827.00, and that the de¬ 
fendants have accepted on account of said sale, as plain¬ 
tiffs are advised, a partial payment of $600,000, and that 
the United States District Court for the Eastern District 
of Virginia now has in its custody an additional sum of 
$250,827.00 deposited in said Court on account of the pur¬ 
chase of said land by the United States Government in a 
condemnation oroceeding, pending in said Court, and plain- 
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tiffs further say that said proceeding is in conformity 
with the plan and procedure of plaintiffs in their carrying, 
out of their employment by defendants as above alleged. 

1 6. That the work done and the services performed by 

plaintiffs were done and performed at special instruction 
and request of defendants and duly accepted by defend¬ 
ants. 

7. That notwithstanding many demands made by plain¬ 
tiffs of defendants, defendants have neglected and refused 
to pay plaintiffs the sum due. 

WHEREFORE, Plaintiffs pray: 

1. That plaintiffs have judgment of this Court 
17 for the fees earned as herein above set out, to-wit 
$17,016.54, together with the costs of this action. 

2. For any further relief to which they may be entitled. 

/&/ T. Bruce Fuller 
T. Bruce Fuller 
/s/ Carl G. Engling 
Carl G. Engling 
815 15th St, N. W. 
Washington, D. C. 
Attorneys for Plaintiffs 
• • • • 

Demand For Jury Trial 

A Jury trial of this action is hereby demanded. 

/s/ T. Bruce Fuller 
/s/ Carl G. Engling 

Attorneys for Plaintiffs 

• • • • 

20 Filed Dec 8 1947 Harry M. Hull, Clerk 

ANSWER 
First Defense 

The Complaint fails to state a cause of action upon 
which relief may be granted against these defendants. 


Second Defense 

1. The defendants are without knowledge sufficient to 
form a belief concerning the allegations of Paragraph 1 
of the Complaint. 

2. The defendants admit the allegations of Paragraph 
2 of the Complaint 

3. The allegations contained in Paragraph 3 of the 
Complaint are conclusions of law and need not be an¬ 
swered. 

4. The defendants deny each and every allegation of 
Paragraph 4 of the Complaint, except that they admit 
that the defendant, Avon M. Kevins, possessed a forty- 
three and one-quarter per cent interest in the real prop¬ 
erty referred to. 

5. The defendants deny each and every allegation con¬ 
tained in Paragraph 5 of the Complaint, with the 

21 exception of the reference to the condemnation pro¬ 
ceedings, which are a matter of public record in 
the United States District Court for the Eastern District 
of Virginia. 

6. The defendants deny the allegations contained in 
Paragraph 6 of the Complaint. 

7. The defendants admit that they have refused to 
pay the plaintiffs the sums demanded by them, and admit 
that they will continue to so refuse because the demands 
made by the plaintiffs are without foundation or validity 
in law or fact. 

HOGAN & HARTSON 
By. ,/s/ Howard Boyd 
By /s/ Edward B. Williams 

Attorneys for Defendants 
810 Colorado Building 
Washington 5, D. C. 
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Interrogatories to Be Answered Under Oath 
by Defendant, Avon M. Nevius 

L Did defendant Avon M. Nevius, on or about June 
It 1940, or at any other time, enter into an undertaking 
or agreement with plaintiffs, or either of them, regarding 
the sale of the said “Nevius Tract”, and what were the 
terms and conditions of such undertaking or agreement, 
specifically as to price desired for property; extent of 
defendants’ holdings; and compensation to be paid to 
plaintiffs? 

2. Did defendant, Avon M. Nevius, authorize or instruct 
plaintiff Kelly Kash, on or about June 1, 1940, or at any 
other time, to proceed with plans to induce the sale of said 
“Nevius Tract” to and acquisition of same by any Agency 
of the Federal Government? 

3. Did defendant Avon M. Nevius ever advise plain¬ 
tiffs, or either of them, to discontinue their efforts to induce 
the sale of said tract, as aforesaid, before or after legis¬ 
lation had been introduced and passed by the Senate of 
the United States (Senate Bills S-1817, 77th Congress, 2d 
Session; S-413, 78th Congress, 1st Session) as the result 
of plaintiffs’ endeavors, providing for the acquisition of 

said tract by the Federal Government? 

23 4. Please specify: 

(a) When did the defendants purchase the prop¬ 
erty comprising the said “Nevius Tract”. (Please specify 
approximate dates.) 

(b) When were portions of said tract conveyed to 
others, and who were the grantees thereof? 

(c) Extent of each of defendants’ interest in said tract 
during period from June 1, 1940, to date? 

5. Does the defendant, Avon M. Nevius, recall divers 
conferences with plaintiffs, or either of them, in person 
and by telephone, regarding the methods and means to be 
followed in obtaining Congressional or other approval of 


the purchase of said tract by an Agency of the Federal 
Government, said conferences having taken place at the 
Riggs National Bank, 15th & Pennsylvania Ave., N. W., 
Washington, D. C.; the offices of plaintiff, Robert H. 
McNeill, then located at 1627 K Street, Northwest, Wash¬ 
ington, D. C.; at defendants’ residence or elsewhere, and 
specifically, the following: 

(a) Meeting between plaintiffs and defendant Frances 
Ethel Nevius at Mayflower Hotel, Washington, D. C. in 
or about May, 1941! 

(b) Meetings between defendant Avon M. Nevius ami 
plaintiff Kelly Kash, at Riggs National Bank, Washington, 
D. C., on divers occasions beginning in early 1940! 

(c) Visit to property by plaintiff Kelly Kash and de¬ 
fendant Avon M. Nevius in or about May, 1940! 

24 (d) Visit to property by the Honorable A. J. 

May, M. C., Chairman, House of Representatives 
Military Affairs Committee, and others, same being ar¬ 
ranged by plaintiffs at defendants’ request! 

(e) Visit to property by plaintiff R. H. McNeill, de¬ 
fendant Frances Ethel Nevius, and the Honorable Theodore 
Francis Green, Senator from Rhode Island, Chairman, 
Subcommittee, Public Buildings and Grounds, U. S. Sen¬ 
ate, arranged by plaintiffs at defendants’ request! 

(f) Telephone discussion of matters pertaining to dis¬ 
posal of said property by and between plaintiff R. H. 
McNeill and defendant Frances Ethel Nevius on or about 
December 12, 1941, during which compensation to be paid 
to plaintiffs was discussed! 

6. Does defendant Avon M. Nevius have in his posses¬ 
sion letters and memoranda transmitted to defendants by 
plaintiffs covering reports to defendants on the progress 
of negotiations for the sale of said “Nevius Tract”! 
Please specify dates thereof. 

7. Does defendant Avon M. Nevius recall receipt of a 
letter from Claude F. Clarke, real estate appraiser, dated 
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November 14,1940, regarding his valuation of said “Nevius 
Tract”? 

8. Does defendant Avon M. Nevius recall that the War 
Department obtained an appraisal of said tract from Home 
Owners Loan Corporation in April or May, 1941, in which 
the tract was appraised at slightly less than $350,000.00? 

• • • • 

25 Filed Jan 16 1948 Harry M. Hull, Clerk 

Interrogatories to Be Answered Under Oath 
by Defendant, Frances Ethel Nevius 

L Did defendant, Frances Ethel Nevius, on or about 
June 1, 1940, or at any other time, enter into an under¬ 
taking or agreement with plaintiffs, or either of them, 
regarding the sale of the said “Nevius Tract”, and what 
were the terms and conditions of such undertaking or 
agreement, specifically as to price desired for property; 
extent of defendants’ holdings; and compensation to be 
paid to plaintiffs? 

2. Did defendant, Frances Ethel Nevius authorize or 
instruct plaintiff Kelly Kash, on or about June 1, 1940, 
or at any other time, to proceed with plans to induce the 
sale of said “Nevius Tract” to and acquisition of same by 
any Agency of the Gederal Government? 

3. Did defendant, Frances Ethel Nevius, ever advise 
plaintiffs, or either of them, to discontinue their efforts 
to induce the sale of said tract, as aforesaid, before or 
after legislation had been introduced and passed by the 
Senate of the United States (Senate Bills S-1817, 77th 
Congress, 2nd Session; S-413, 78th Congress, 1st Session) 

as the result of plaintiff’s endeavors, providing for 

26 the acquisition of said tract by the Federal Govern¬ 
ment? 

4. Please specify: 

(a) When did the defendants purchase the property 
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comprising the said “Nevins Tract” (Please specify ap¬ 
proximate dates.) 

(b) When were portions of said tract conveyed to 
others and who were the grantees thereof? 

(c) Extent of each of defendants ’ interest in said tract 
during period from June 1, 1940, to date? 

5. Does the defendant Frances Ethel Nevins recall 
divers conferences with plaintiffs, or either of them, in 
person and by telephone, regarding the methods and means 
to be followed in obtaining Congressional or other approval 
of the purchase of said tract by an Agency of the Federal 
Government, said conferences having taken place at the 
Riggs National Bank, 15th and Pennsylvania Ave., N. W., 
Washington, D. C.; the offices of plaintiff Robert H. Mc¬ 
Neill then located at 1627 K Street, Northwest, Washing¬ 
ton, D. C.; at defendants ’ residence or elsewhere, and 
specifically the following: 

(a) Meeting between plaintiffs and defendant Frances 
Ethel Nevins at Mayflower Hotel, Washington, D. C., in 
or about May, 1941? 

(b) Meetings between defendant Avon M. Nevins and 
plaintiff Kelly Kash at Riggs National Bank, Washington, 
D. C., on divers occasions beginning in early 1940? 

(c) Visit to property by plaintiff Kelly Kash and 
defendant Avon M. Nevins in or about May, 1940. 

(d) Visit to property by the Honorable A. J. May, 
M. C., Chairman, House of Representatives 

27 Military Affairs Committee, and others, same being 
arranged by plaintiffs at defendants’ request? 

(e) Visit to property by plaintiff R. H. McNeill, de¬ 
fendant Frances Ethel Nevins and the Hon. Theodore 
Francis Green, Senator from Rhode Island, Chairman, 
Sub-Committee, Public Buildings and Grounds, TJ. S. Sen¬ 
ate, arranged by plaintiffs at defendants’ request? 

(f) Telephone discussion of matters pertaining to dis¬ 
posal of said property by and between plaintiff R. H. 
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McNeill and defendant Frances Ethel Nevins on or about 
December 12, 1941, during which compensation to be paid 
to plaintiffs was discussed? 

6. Does defendant Frances Ethel Nevius have in her 
possession letters and memoranda transmitted to defend¬ 
ants by plaintiffs covering reports to defendants on the 
progress of negotiations for the sale of said “Nevius 
Tract”? Please specify dates thereof. 

7. Does defendant Frances Ethel Nevius recall receipt 
of a letter from Claude F. Clarke, real estate appraiser, 
dated November 14, 1940, regarding his valuation of said 
“Nevius Tract”? 

8. Does defendant Frances Ethel Nevius recall that the 
War Department obtained an appraisal of said tract from 
Home Owners Loan Corporation in April or May, 1941, 
in which the tract was appraised at slightly less than 
$350,000.00? 

• • • • 

28 Filed Mar 4 1948 Harry M. Hull, Clerk 

Answers by Defendant, Avon M. Nevius , to Interrogatories 

Addressed to Him 

L No. 

2. No. 

3. Having never engaged the services of the plaintiffs, 
or either of them, this defendant never advised the plain¬ 
tiffs to discontinue their alleged efforts in his behalf. 

4. (a) The defendant, Frances Ethel Nevius, never 
purchased any portion of the property comprising the 
so-called “Nevius Tract”. This defendant obtained his 
interest in the so-called “Nevius Tract” by five separate 
purchases over a period of fourteen years, beginning in 
1922. 

(b) Upon the dissolution of the A. M. Nevius Tract 
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Corporation in 1938, interests in the tract were conveyed 
to the following persons in the percentages indicated: 

Avon M. Nevins _ 43.286% 

Clarence 0. Sherrill_ 34.242% 

Willard A. Holbrook, Jr.. 11.236% 

David S. Stanley_ 11.236% 

(c) See (a) and (b) above. 

5. No such conferences were had with this defendant. 

6. Several self-serving letters written by the plaintiffs 
and addressed to the defendants have already been lo- 

29 cated and turned over to counsel. The dates thereof 
are as follows: 


August 21, 1940 
November 12, 1940 
March 22,1941 
March 24,1941 
July 23, 1941 
July 29, 1941 
October 22,1941 
October 28,1941 
November 27,1941 
December 20,1941 
February 9,1942 
February 11,1942 
March 9,1942 
March 25,1942 
November 6,1946 
February 22,1947 
April 8, 1947 
June 11,1947 
October 13, 1947 

7. No. 

8. No. 


/s/ Avon M. Nevius 
Avon M. Nevius 
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Subscribed and sworn to before me this 17th day of 
February, 1948. 

/s/ N. B. Warwick 
Notary Public 

My Commission Expires Jan. 14, 1953. 

• • • • 

30 Filed Max 4 1948 Harry M. Hull, Clerk 

Answers by Defendant, Frances Ethel Nevius, to 
Interrogatories Addressed to Her 

L This defendant owned no interest in the so-called 
“Nevius Tract” and had no authority from the owners 
thereof to engage the plaintiff, or anyone else to effect a 
sale of said property. The agrement which this defendant 
did enter into with the plaintiffs was prepared by the 
plaintiff, Robert H. McNeill, on November 29, 1941. The 
original was retained by the plaintiff, Robert H. McNeill, 
and the Court and the plaintiffs are referred to said origi¬ 
nal as the best evidence of the terms of said agreement. 

2. See answer to Question 1 above. 

3. At the request of the plaintiffs, this defendant sub¬ 
mitted to the owners of the so-called “Nevius Tract” the 
proposed terms of compensation for which the plaintiffs 
were desirous of representing the owners of the tract. 
Said owners rejected the proposal of the plaintiffs, and 
the fact that said owners were unwilling to enter into any 
agreement with the plaintiffs was communicated to them 
by this defendant. 

4. See answer to Question 4 submitted to defendant, 
Avon M. Nevius. 

5. (a) This defendant recalls meeting with the plain¬ 
tiffs at the Mayflower Hotel, probably in 1941, and assumes 
that the subject of discussion was the particular bill then 
pending before Congress. 

(b) No. 

(c) No. 

(d) No. 
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(e) Yes. This visit to the property was in connection 
with the bill then pending before Congress. 

(f) No. 

6. See answer to Question 6 submitted to defendant, 
Avon M. Nevius. 

7. This defendant recalls receipt of such a letter, but 
does not remember the date thereof. 

8. This defendant remembers that some such appraisal 
was made, but this defendant does not recall the date of 
such appraisal or the amount thereof. 

/s/ Frances Ethel Nevius 
Frances Ethel Nevius 

Subscribed and sworn to before me this 2nd day of 
March, 1948. 

/s/ Eleanor Giovannetti 
Notary Public 

• • • • 

32 Filed Apr 28 1949 Harry M. Hull, Clerk 

DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 

McNEILL, et al, Plaintiff 
vs. 

NEVIUS, et al, Defendant 
Calendar No.__ 

Civil Action No. 4702-47 
Pretrial Proceedings 

STATEMENT OF NATURE OF CASE : 

Action for professional services. 

Plaintiffs claim that they rendered professional services 
to defendant which culminated in a purchase by the United 
States of certain property owned by defendants. Plain¬ 
tiffs claim that under an alleged agreement they were 
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to be paid 2% of the price paid by the United States for 
the property. The agreement claimed was oral. 

Defendants deny the agreement; defendants deny fur¬ 
ther that the plaintiffs rendered any services which re¬ 
sulted in the sale of the property. 

Defendant # 2 denies that she is an owner of the 
property. 

Defendants further claim the agreement is invalid as 
against public policy and contrary to Beal Estate Brokers ’ 
Act 

It is stipulated that the documents referred to in an¬ 
swers to interrogatories may be admitted in evidence with¬ 
out formal proof subject to objections as to relevancy 
and competency. 

Leave is granted to plaintiff to increase the ad damnum. 

C. G. Engling 
Attorney for Plaintiffs 
Howard Boyd 
Attorney for Defendants 

DATE April 27,1949. 

Alexander Holtzoff 

Pretrial Judge 

• • • • 

45 Filed Jan 17 1950 Harry M. Hull, Clerk 

Amendment to Complaint 

By leave of Court first had and obtained amend para¬ 
graph 1 of the prayer of the above-entitled complaint by 
taking out the figure Seventeen Thousand Sixteen and 
54/100 Dollars ($17,016.54) and inserting in lieu thereof 
the figure Thirty-three Thousand Six Hundred Dollars 
($33,600.00). 

And amend pargraph 1 of the prayer of the above-en¬ 
titled complaint by stipulation by adding the following 
words at the end of prayer 1, to wit: * ‘Or such sum as 
the Court and jury may deem the services performed by 
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plaintiffs to be worth, not in excess of the sum of Thirty- 
three Thousand Six Hundred Dollars ($33,600.00 )”. 

/s/ Wesley E. McDonald 
Wesley E. McDonald 
921 Colorado Building 
Washington, D. C. 

/s/ Carl G. Engling 
Carl G. Engling 
801 Bowen Building 
Washington, D. C. 

Attorneys for Plaintiffs 

We consent: 

/s/ Howard Boyd 
Howard Boyd 
Hogan & Hartson 
Colorado Building 
Washington, D. C. 

Attorneys for Defendant 

• • • • 

46 Filed Apr 28 1950 Harry M. Hull, Clerk 

Answer by Defendants to Amendment 
to Complaint 

Come now the defendants and for answer to the amend¬ 
ment to the complaint reassert and incorporate by refer¬ 
ence all defenses heretofore asserted in the original an¬ 
swer and in the pretrial order, and for a further and sep¬ 
arate defense say that the claims asserted by the plain¬ 
tiffs are barred by the Statute of Limitations. 

HOGAN & HARTSON 
By /s/ Howard Boyd 
/s/ Paul R. Connolly 

Attorneys for Defendants 
• • • • 
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UNITED STATES DISTBICT COUBT 
FOB THE DISTBICT OF COLUMBIA 

MC NEIL, Plaintiff, 
vs. 

NEVIUS, Defendant 

Calendar No._ 

Civil Action No. 4702-47 

Supplementary Pretrial Proceedings 

STATEMENT OF NATUBE OF CASE: Since the 
pretrial proceedings in this case on April 27, 1949, plain¬ 
tiff, pursuant to permission of the Court, increased the 
ad damnum claim from $17,016.54 to $33,600.00, and by 
consent of counsel for defendant such increase of the ad 
damnum claim was permitted to include a prayer to re¬ 
cover for such sum as might be found was due based 
on the value of the services of plaintiffs. With this amend¬ 
ment plaintiff's claim is, first, they are entitled to recover 
an agreed commission and, second, in the alternative, that 
they are entitled to recover reasonable value for their 
services, to defendant. 

Defendant pleads the Statute of Limitations against 
any claim based on the value of services of plaintiffs. 

DATE May 1,1950 
/s/ Bolitha J. Laws 
Pretrial Judge 

/s/ W. E. McDonald 

Attorney for Plaintiffs 
/s/ Howard Boyd 

Attorney for Defendant 
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Verdict and Judgment 

This cause having come on for hearing on the 3rd day 
of May, 1950, before the Court and a jury of good and 
lawful persons of this district, to wit: 

Gertrude L. Powers 
Jacob A. Cauble 
Lyman W. Coye 
Timothy A. Cullen 
Alfred B. Stanton 
Erma J. Taylor 
Friason G. Travis 
Francis E. Vaughan 
John T. Vivian 
Gertrude M Holden 
Bernard F. Morris, Jr. 

Ernest P. Jones 

who, after having been duly sworn to well and truly try 
the issues between Bobert H. McNeill and Kelly Kash, 
plaintiff and Avon M. Nevius and Francis S. Nevius, de¬ 
fendant and after this cause is heard and given to the 
jury in charge, they upon their oath say this 3rd day of 
May, 1950, that they find for the defendant against said 
plaintiff by direction of the Court. 

Wherefore, it is adjudged that said plaintiffs take noth¬ 
ing by this action, that said defendants go hence without 
day, be for nothing held and recover of plaintiffs his costs 
of defense. 

Harry M. Hull 

By /s/ Daniel J. Mancoboni 
Deputy Clerk 

By direction of 

Justice B. B. Keech 

• • • • 
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McNeill, et al, Plaintiff, 
vs. 

Nevins, et al, defendant. 

Civil No. 4702-47 

Notice of Appeal 

Notice is hereby given this 3 day of May, 19 50, that the 
Plaintiffs hereby appeals to the United States Conrt of 
Appeals for the District of Colnmbia from the judgment 
of this Court entered on the 3 day of May, 19 50 in favor 
of the Deft, against said Pltfs. 

/s/ Wesley E. McDonald 
/s/ Carl Q-. Engling 
Attorney for 

Pltfs. 

• • • • 

52 Filed May 22 1950 Harry M. Hull, Clerk 

Stipulation of Record on Appeal 

IT IS HEREBY STIPULATED between counsel for 
the respective parties that the entire record and proceed¬ 
ings in the above entitled cause shall be included in the 
record on appeal to be docketed in the United States Court 
of Appeals for the District of Columbia Circuit, pursuant 
to the Notice of Appeal filed May 3, 1950, by the plaintiffs, 
R. H. McNeill and Kelly Kash. 

• « • • 

Opening Statement of Counsel and Verdict 

2 MR. BOYD: May I point out the names of the 
defendants as recorded in the complaint are incor¬ 
rect and the correct names of the defendants are Avon M. 
Nevins and Frances Ethel Nevins. 

THE COURT: Do I take it from that that you have no 
objection to the complaint reflected that! 
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MR. BOYD: No, sir, I have no objection. 

THE COURT: You, ladies and gentlemen, may so un¬ 
derstand. 

THE CLERK: Do you want the rule on witnesses? 

MR. McDONALD: Yes, the rule on witnesses, please. 

THE CLERK: All witnesses in this case will retire to 
the corridor until called. 

THE COURT: Would you gentlemen approach the 
bench? 

(Thereupon, counsel approached the bench and conferred 
with the Court as follows:) 

THE COURT: I have not asked you gentlemen, 

3 but I think I should ask you, has every opportunity 
for settlement of this case been explored? 

MR. McDONALD: Well, we have asked Mr. Boyd 
several times, Your Honor, but Mr. Boyd says his client 
is not of a mind to pay anything to our client. 

THE COURT: Mr. Boyd, she is willing to pay nothing? 

MR. BOYD: That is correct. We have taken the posi¬ 
tion there is absolutely no liability in this case. 

THE COURT: And you have exhausted that to all 
reasonable extents? 

MR. BOYD: It has been my own advice to my client 
and he feels the same way about it 

MR. McDONALD: While we are here, I had a sub¬ 
poena served on these people yesterday to produce some 
letters, all letters, correspondence and memoranda written 
to them about this case. Do you have them? 

MR. BOYD: Yes, Mr. Engling spoke to me. 

MR. McDONALD: I want to get them because I want 
to ask this man to read some while he is on the stand. 

(Thereupon, counsel resumed their places at the trial 
table and the following procedings were had in open court:) 

THE COURT: You may proceed, if you are ready. 

MR. ENGLING: Your Honor, ladies and gentlemen of 
the jury, Mr. McDonald started to explain to you this is a 
case in which the plaintiff, Mr. Robert H. McNeill, 

4 and his co-plaintiff, Mr. Kelly Kash, both old and 
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respected members of this Bar and of other Bars, are 
suing defendants, Mr. and Mrs. Avon Nevius, to recover 
compensation for certain legal services rendered to them 
under an oral agreement. 

The circumstances, briefly, of the agreement were, in 
the early part of 1940, Mr. Nevius and Mrs. Nevius, who 
were then co-owners of a substantial part, if not all, of a 
tract of land in Arlington County which was very desir¬ 
able, had taken certain steps looking toward the acquisi¬ 
tion of that property by the Government of the United 
States. 

Those steps had been fruitless and they had, at least 
Mr. Nevius had, become acquainted, through a mutual 
friend, with Mr. Kash who was at that time a practicing 
attorney in this jurisdiction. He submitted to Mr. Kash 
a proposal that Mr. Slash should represent him and Mrs. 
Nevius in connection with that property and endeavor, 
insofar as possible, to accelerate the acquisition of the 
property by the Government of the United States, to ren¬ 
der any and all legal services necessary in connection with 
that proposal, and to carry that project through to fruition. 

I submit to you that it is the usual and normal course— 

THE COURT: I don’t want to interrupt you, but all 
you are doing now is saying what you expect to show, sir. 
I will give you a chance to argue later. 

MR. ENGLING: The contract and agreement 
5 came into being. Under the terms of that agree¬ 
ment, which was and is and remained oral, the 
plaintiffs rendered the services over a long period of 
time, a period in excess of four or five years. 

In due course, and in the workings of the govern¬ 
mental structure and procedure, the property was ac¬ 
quired by the Government of the United States at a price 
which was fixed by a jury in condemnation proceedings, 
which was contemplated in the original agreement be¬ 
tween the parties, at a price in excess of $1,600,000. 

The agreement provided for compensation to the two 
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parties in a sum equal to two per cent of the amount 
received from the government for the property when the 
same was sold and the payment concluded and made. 

The plaintiffs rendered these services at the express 
request and instigation of the defendants. The defendants 
were at all times kept completely informed as to the prog¬ 
ress of the project; the defendants at no time terminated 
the obligation or the agreement; the defendants at no time 
discharged the plaintiffs—that is admitted, I might add, 
by interrogatories submitted by the defendant Avon 
Nevius. 

MR. BOYD: Your Honor please, it is not admitted 
that we didn’t terminate it We said there never was 
any agreement in the first place, if Your Honor please, 
therefore, there was nothing to terminate. 

THE COURT: All right 

6 MR. ENGLING: Mr. McDonald and I expect to 
prove all of the allegations we make in the complaint 
and specifically that the property was substantially owned 
by the defendants, that there had been certain negotiations 
with the government looking toward the ultimate acquisi¬ 
tion by the government of the property, that those nego¬ 
tiations had, up to the date of the meeting between— 

THE COURT: You are repeating now, Mr. Engling. 
You have said all of that, sir. Have you shown what you 
expect to prove? 

MR. ENGLING: I have not as yet, Your Honor. 

THE COURT: You can’t repeat, sir. We haven’t got 
time for repetition. 

MR. ENGLING: Thank you, Your Honor. We expect 
to prove all the allegations we make in the complaint, 
specifically those allegations as to the ownership of the 
property, the agreement, the agreement for compensation, 
the fact that the services were rendered, that they were 
reasonably worth and in fact worth more than the com¬ 
pensation agreed upon, that the sum demanded is fair, 
just and reasonable, that the plaintiffs have made demand 
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time and again npon the defendants for that sum, that no 
payment of any kind or nature whatsoever has been re¬ 
ceived, and that the agreement up to the date of the 
filing of this suit was in full force and effect 

I believe, ladies and gentlemen, that is all I can 

7 say at this time. We will now proceed and see if 
we cannot induce you that we have a case in which 

the plaintiffs are entitled to a judgment for the full 
amount requested in the complaint 
MR. BOYD: May we approach the bench, Your Honor? 
THE COURT: Certainly. 

(Thereupon, counsel approached the bench and conferred 
with the Court as follows:) 

MR. BOYD: If the Court please, as you can undoubted¬ 
ly foresee, the proof of these allegations and their refuta¬ 
tion is a matter that is going to consume considerable time. 
I am satisfied, if Your Honor please, on the basis of the 
complaint and the opening statement, that this contract, 
which is attempted now to be enforced, is contrary to 
public policy and so declared by the highest courts of the 
land and in numerous decisions of our Court of Appeals. 

Our Court of Appeals has gone so far as to say that 
the nature of a contract of this sort is so offensive to the 
public policy of the nation that a defendant cannot even 
waive the point and it becomes the duty of the court to 
strike down contracts of this character. 

What I had in mind, if Your Honor please, I am satisfied, 
if you are so disposed, that I can convince Your Honor at 
this juncture that this contract cannot be enforced as a 
matter of law, and I thought perhaps Your Honor 

8 would consider excusing the jury sc that I could 
point out to Your Honor the overwhelming authority 

in our own Court of Appeals on this very point. 

THE COURT: Let me ask you, has any previous motion 
to that effect been filed? 

MR. BOYD: No, Your Honor please. 

MR. MCDONALD: No, sir. 
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MR. BOYD: There were tactical reasons which we 
considered which prompted ns to take the action that we 
have taken. I might say that at the time of pretrial, at 
which time, as Your Honor will observe in the pretrial 
order, we raised the question that this contract was con¬ 
trary to public policy, and Judge Holtzoff said he had some 
acquaintanceship with some cases and for that reason he 
would not pursue the question of settlement, and asked 
me if I did not want to file a motion at that time. But, as 
I say, for tactical reasons we did not see fit to file the 
motion. But I am satisfied the overwhelming weight of 
authority, which is readily available, will convince Your 
Honor that this contract cannot be enforced. 

THE COURT: Let me ask, Mr. Engling and Mr. Mc¬ 
Donald, you have made a complete statement of what you 
would expect to prove? In other words, there is no chal¬ 
lenge of this being complete; in other words, if the 
9 law be as Mr. Boyd says, then you would have had 
your case completely before the court, that is cor¬ 
rect? 

MR. McDONALD: We stand on the oral contract, Your 
Honor, and services were rendered which we can prove. 

THE COURT: All I am asking, before I hear Mr. Boyd, 
is if there are any other elements that you seek to add so 
that the court will have everything that you want in con¬ 
sidering the motion. 

MR. ENGLING: One other thing, I did not, Your 
Honor, make it very pronounced. There was at no time 
in this entire agreement anything of an illegal nature con¬ 
templated or proposed in any way, shape, or form. 

THE COURT: You are concluding, I understand from 
you gentlemen. 

MR. McDONALD: We have nothing we want to add to 
the opening statement 

MR. ENGLING: Only that I made that by implication 
but I didn’t make it pronounced. 

MR. McDONALD: He is talking about the opening 
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statement. Yon have nothing more to add to addressing 
the jury on this statement? 

MR ENGLING: No. 

(Thereupon, counsel resumed their places at the trial 
table and the following proceedings were had in open 
court:) 

THE COURT: Ladies and gentlemen, you are 

10 excused. We are taking up a matter which is no 
concern of yours. Speak to no one about this case, 

permit no one to speak to you about the case, and do not 
even talk among yourselves, that will be your purpose and 
function later. 

(Thereupon, the jury was excused from the courtroom 
and the following proceedings were had without the jury:) 

THE COURT: I understand all witnesses have been 
excluded in this case. 

MR BOYD: Yes, Your Honor. 

MR. McDonald, Mr. Boyd, where is Mr. McNeill? Mr. 
Marshal, will you tell Mr. McNeill we are going ahead here 
and please come in again? If he is not available for a 
minute, will the Court indulge him for just a minute? I 
want him to hear Mr. Boyd’s argument on this point. 
THE COURT: AH right 
(Brief wait for Mr. McNeilL) 

MR. McDONALD: I certainly won’t ask the Court to 
delay any longer. 

THE COURT: Henry has gone to see if he can get 
him. We will wait a few minutes. While we are waiting, 
I will ask one thing to set dear in my mind. Did I under¬ 
stand you correctly to say as of the time of this alleged 
agreement, it was contemplated by the respective parties 
that it would be consummated through a condemnation 
proceeding? 

MR ENGLING: That is correct, Your Honor. 

11 (Mr. McNeill returned to the courtroom.) 

THE COURT: All right. Very well, you may 

proceed, Mr. Boyd, when you are ready. 


25 A 


MR BOYD: At this time I respectfully move the Court 
to direct a verdict on the basis of the pleadings and opening 
statement as made by counsel for the plaintiffs. If Your 
Honor please, the complaint provides in substance exactly 
what has been said here in the opening statement, namely, 
that the two plaintiffs entered into an agreement with the 
defendants to seek to have the government acquire this 
land, in consideration of which if their efforts were suc¬ 
cessful, says the complaint, the defendants were to pay the 
plaintiffs when the property was sold. And it alleges 
further that, in pursuance of that agreement, they assisted 
with respect to the necessary legislation to be enacted by 
Congress for the purchase of the same by condemnation or 
private sale, in accordance with the wishes and requests of 
the defendants. 

In other words, if Your Honor please, the contract which 
is sought to be enforced here is a contract, as contended 
by my opponents, wherein the defendants agreed that if the 
plaintiffs should induce, by such means as were necessary, 
the government to acquire the land, then and in that event- 
in other words, dependent upon and contingent upon the 
acquisition of the land, then, content my opponents, the 
defendants were to pay the plaintiffs a two per cent com- 
. mission. 

12 Your Honor please, that arrangement has been 
denounced by the Supreme Court of the United 
States and in our Court of Appeals on numerous occasions 
as offensive to public policy. One of the clearest, most 
forceful cases on that point is one in our own Court of 
Appeals, Noonan v. Gilbert, which is reported in 63 Appeals 
D. C. at Page 30. 

THE COURT: May I interrupt you. Do you desire 
that all this argument be reported? 

MR. BOYD: I have no disposition one way or the other, 
if Your Honor please. 

THE COURT: It is so frequently unnecessary to take 
a legal argument. What is your feeling, gentlemen? 
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MR. McDONALD: I don’t think it is necessary, Yonr - 
Honor. 

MR. BOYD: I might say, with the Court’s permission,. 
it is my intention to read at considerable length. I have no 
objection if you dispense with it. 

THE COURT: We will not do it unless one or more of 
you indicate you desire it. Is that satisfactory f 

MR. BOYD: Yes, Your Honor. 

MR. McDONALD: Yes, sir. 

(Thereupon, the argument on the motion proceeded OFF 
THE RECORD.) 

THE COURT: We will recess at this time until 1:30 
this afternoon. 

(Thereupon, at 12:15 o’clock p. m., the hearing on motion 
was recessed until 1:30 o’clock of the same day.) 

13 After Recess 

(Thereupon, at 1:30 o’clock p. m., the hearing on 
the motion was resumed, OFF THE RECORD. Upon the 
termination of the argument, the following procedings 
were had:) 

THE COURT: I will grant the motion in this case, 
Mr. McDonald and Mr. Engling, for as I read the pro¬ 
nouncements of the Court of Appeals of this jurisdiction, 
and there being no overruling by the Supreme Court of 
such pronouncements, I am constrained to do this. 

Mr. Marshal, you can bring in the jury. 

MR. McDONALD: Your Honor has already ruled, but 
for the Court’s own information, I will tell you even in 
the Noonan case a directed verdict was granted at the 
conclusion of the plaintiff’s case. 

THE COURT: Ladies and gentlemen of the jury, this 
matter has been the subject of argument before the Court 
by respective counsel. The Court has concluded on the 
law of the case that it is not a proper case to go before 
you for determination. The Court is therefore, at this 
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time, directing the Clerk to take a directed verdict from 
you for the defendants. 

THE CLERK: Members of the jury, your verdict in 
this cause, by direction of the Court, is for the de- 
14 fendants, and that is your verdict, so say you each 
and all. 
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QUESTIONS PRESENTED. 

A. Is a contract contrary to public policy and therefore 
unenforceable which contemplates that an agent of a land- 
owner, in consideration of a contingent fee, will render 
personal services in an effort to influence the Government 
to acquire the land? 

B. Where the pleadings and opening statement by coun¬ 
sel clearly show that the contract sought to be enforced is 
contrary to public policy, may the court appropriately 
direct a verdict notwithstanding the demand by plaintiff 
for leave to adduce evidence in support of his contentions? 
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STATEMENT OF THE CASE. 

The plaintiffs, Robert H. McNeill and Kelly Kash, sued 
the defendants, Avon M. Nevius and Frances Ethel Nevius, 
to recover commissions allegedly dne under an express oral 
contract. Their complaint alleged that the defendants 
were the owners of a tract of land in Arlington County, 
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Virginia, known as the “Nevius Tract,” and that the de- 
fenadnts, being desirous of selling this property to the Gov¬ 
ernment of the United States, employed the plaintiffs to 
represent them before various agencies and departments 
of the Federal Government and committees of Congress in 
an effort to consummate a sale. As consideration for these 
efforts, the plaintiffs alleged that “said defendants agreed 
to compensate plaintiffs in a sum equal to 2% of the sales 
price so obtained for said property for such professional 
services, when said real property was sold and paid for.” 
(App. 3) 

The pretrial order signed on plaintiffs’ behalf conceded 
that the fee sought was contingent upon acquisition of the 
property by the Government. (App. 13-14) 

In the opening statement to the jury, the plaintiffs, 
through their counsel, again asserted that the fee claimed 
by the plaintiffs for services rendered in attempting to 
negotiate a sale of the property to the Government was 
contingent upon success. In the language of the opening 
statement: “The agreement provided for compensation to 
the two parties in a sum equal to two per cent of the amount 
received from the government for the property when the 
same was sold and the payment concluded and made.” 
(App. 20-21) 

At the conclusion of the opening statement, the defend¬ 
ants moved the court for the direction of a verdict, where¬ 
upon the court inquired of plaintiffs’ counsel if the opening 
statement was considered to be complete. The court re¬ 
peatedly inquired whether there were any other elements 
which the plaintiffs wished to include in the opening state¬ 
ment, observing that there should be before the court 
“everything that you want in considering the motion.” 
To this, plaintiffs’ counsel replied “We have! nothing we 
want to add to the opening statement.” (App. 23) 

The court thereupon heard oral argument and granted 
the defendants’ motion, pointing out that by the pleadings 
and opening statement it dearly appeared that the contract 


3 


sued upon was contrary to public policy and therefore void. 
No request was made by plaintiffs to amend or enlarge the 
opening statement. (App. 26-27) 

Reliance upon the defense that the contract is contrary 
to public policy and therefore unenforceable should not be 
construed as a concession on the part of the defendants 
that otherwise there is merit in the claim by the plaintiffs. 

The defendants vigorously denied the existence of the 
contract asserted by the plaintiffs. Moreover, the defend¬ 
ants were prepared to show that the plaintiffs were in no 
way responsible for the acquisition of the land by the gov¬ 
ernment They were not the procuring efficient cause. The 
interest in the land expressed by different governmental 
agencies over a long period of years antedated the alleged 
activity of the plaintiffs and was a matter of common, public 
knowledge. The land was ultimately taken by condemna¬ 
tion on behalf of a governmental agency not even approached 
—much less influenced—by the plaintiffs, who years before 
had lost interest in the property. Upon reading in the 
newspapers of the proposed condemnation, the plaintiffs 
made demand for a commission. They did not participate 
in the condemnation proceedings and are not understood 
to make a claim that they did so. 

SUMMARY OF ARGUMENT. 

1. An agent seeking to accomplish a sale of property to 
the government does not assert any claim of right, but 
rather seeks favor in respect of a matter within the dis¬ 
cretion of the government to either extend or withhold. 
Contracts for such services by an agent are contrary to 
public policy and void where the consideration to be paid 
is contingent upon success. Such contracts are regarded 
with disfavor because they tend to induce the exercise of 
improper means and influences in order to earn the con¬ 
tingent fee. It is immaterial that no actual resort is had to 
improper means. It is the corrupting influence of such con¬ 
tracts that has prompted overwhelming judicial expression 
of the highest authority that enforcement is to be denied 
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and that snch contracts are to be strnck down whenever 
they come to the attention of the judiciary. 

2. Where, as here, it appears from the complaint and the 
opening statement of counsel that the contract sought to be 
enforced was contrary to public policy, it was not only per¬ 
missible but appropriate for the court to direct a verdict 
and thereby avoid a lengthy trial. 

ARGUMENT. 

L 

A Contingent Fee Contract to Negotiate the Sale of Property 
to the United States is Contrary to Public Policy and 
Void. 

The alleged oral contract, upon which the plaintiffs have 
sued, should not be enforced since it offends public policy. 
Admittedly, the compensation provided by the contract was 
to be contingent upon the sale of property to the United 
States. The complaint alleges that “said defendants 
agreed to compensate plaintiffs in a sum equal to two per¬ 
cent (2%) of the sales price so obtained for said property 
for such professional services .’ 9 The opening statement 
recited that “the agreement proidved for compensation to 
two parties in a sum equal to two percent of the amount 
received from the Government for the property when the 
same was sold and the payment concluded and made.” 

The plaintiffs, in order to earn their compensation were 
to induce the Government of the United States, or some 
department of it, to acquire the Nevius Tract. Obviously, 
the plaintiffs in dealing with agencies were not asserting 
any claim of right possessed by the defendants. The Gov¬ 
ernment was not legally obligated to buy the land. What 
plaintiffs sought was a matter of “favor” or “privilege.” 
Lukens Steel Co. v. Perkins, 310 U. S. 113. 

The Supreme Court and this court have repeatedly held 
that a contract to induce governmental action in a matter of 
privilege or favor, for contingent compensation, is unen- 
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forceable. This is so even though it is assumed that the 
parties did not contemplate that the services to be rendered 
would involve personal solicitation or any illegal act. The 
most explicit declaration of this principle is contained in 
Noonan v. Gilbert, 63 App. D. C. 30, 68 F. 2d 775. 

In that case the plaintiff sued on a contract for pro¬ 
fessional services under which he was to represent the de¬ 
fendant before the Public Utilities Commission and Con¬ 
gressional Committees to endeavor to bring about a reduc¬ 
tion in street railway fares. He was to receive $500.00 
for these services and an additional $500.00 if he was suc¬ 
cessful. A demurrer to the declaration was overruled. No 
exception was reserved. Notwithstanding this procedural 
failure by counsel, this court held that the invalidity of the 
contract was a defect which the court itself was bound to 
raise, saying: 

“A court in the due administration of justice is bound 
to refuse its aid to enforce a contract that offends 
public policy. The invalidity of the contract may not 
be waived ‘ by any system of pleading or even by the 
express stipulation of the parties.’ ” 

The court in holding that the contract offended public 
policy, said: 

“ A contract for services to be rendered by an agent or 
attorney before a legislative body in securing the pas¬ 
sage of a measure is lawful if it does not contemplate 
the use of improper means. When the compensation 
for procuring legislation is contingent, the contract is 
void as against public policy, regardless of whether 
corrupt practices are resorted to or contemplated. 
Marshall v. Baltimore <& Ohio Railroad Co., 16 How. 
314, 336, 14 L. Ed. 953; Providence Tool Co. v. Norris, 
2 Wall. 45, 17 L. Ed. 868; Trist v. Child, 21 Wall. 441, 
452, 22 L. Ed. 623; Hazelton v. Sheckells, 202 U. S. 71, 
26 S. Ct. 567, 50 L. Ed. 939, 6 Ann. Cas. 217, 6 R. C. L. 
735, sec. 140; 13 C. J. 432, sec. 368.” 

The Norris case, cited by the court, involved a contract 
between Norris and the Tool Company whereby Norris was 
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to procure contracts from) the War Department for the 
purchase of arms to be used during the Civil War for a 
compensation conditioned upon his success. The Supreme 
Court said: 

“Agreements for compensation contingent upon suc¬ 
cess, suggest the use of sinister and corrupt means for 
the accomplishment of the end desired. The law meets 
the suggestion of evil, and strikes down the contract 
from its inception.” 2 Wall, at page 55,17 L. Ed. 868. 

The court further observed that: 

“* * * the decisions have not turned upon the question, 
whether improper influences were contemplated or used, 
but upon the corrupting tendency of the agreements.” 

The Supreme Court in Hazelton v. Sheckells, 202 U. S. 71, 
50 L. Ed. 939, 26 S. Ct. 5647, considered a unique contract 
which sought to circumvent the rigors of the Tool Com¬ 
pany case. In that case an owner of land in downtown 
Washington which was under consideration by Congress as 
a site for the erection of a hall of records, contracted to sell 
it to one Hazelton for nine thousand dollars during the then 
present session of Congress. The contract provided that 
if Hazelton did not avail himself of the offer within the 
time mentioned, then the agreement should be null and void. 
The suit alleged that as consideration for the contract, 
Hazelton had rendered services in bringing the property 
to the attention of committees of Congress as a suitable 
site, collecting and printing facts for the information of the 
committees and members of Congress, making briefs and 
arguments, and drawing a bill for the purchase or con¬ 
demnation of the land. The court, putting aside the em- 
belishments of the arrangement, declared the contract vio¬ 
lative of public policy and reaffirmed the Tool Company 
case in the incisive language of Mr. Justice Holmes (pp. 
78, 79): 

“It will be noticed further that the conveyance was in 
substance a contingent fee. The plaintiff was not bound 
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to accept it and naturally would not do so unless he 
could agree as he did with the Government for a larger 
price. The real inducement offered to him' was that 
he would receive all that he could persuade the Gov¬ 
ernment to pay above the sum named. It is true that 
if we take the inartificial statements of the bill literally 
the part of the consideration which we are discussing 
was the services, not a promise to render them. The 
promise to convey did not become binding until the 
services were rendered, and, when rendered, according 
to the allegations of the bill they were legitimate. We 
assume that they were legitimate, but the validity of 
the contract depends on the nature of the original offer, 
and whatever their form the tendency of such offers is 
the same. The objection to them rests in their tendency, 
not in what was done in the particular case. Therefore 
a court will not be governed by the technical argument 
that when the offer becomes binding it was cut down to 
what was done and was harmless. The court will not 
inquire what was done. If that should be improper it 
probably would be hidden and would not appear. In 
its inception the offer, however intended, necessarily 
invited and tended to induce improper solicitations, 
and it intensified the inducement by the contingency 
of the reward. Marshall v. B. <& 0. R. R., 16 How. 314, 
335, 336.” 

Soon after the Noonan case, supra, this court again had 
occasion in Gesellschaft etc. v. Brown, 64 App. D. C. 357, 78 
F. 2d 410, to pass upon the validity of contingent fee con¬ 
tracts for obtaining governmental action. The court, recog¬ 
nizing the prevalence of such arrangements and acknowledg¬ 
ing the need for their use in some circumstances, wrote an 
opinion expounding the rules which should determine the 
validity of such contracts. 

In that case, the plaintiff, Brown, an attorney, had been 
engaged by Gesellschaft to do whatever was necessary 
to recover the property of Gesellschaft’s subsidiaries seized 
during World War I by the Alien Property Custodian. 
Brown was to receive as compensation 25% of any recovery 
up to $100,000 and a further fee upon all recoveries above 
that figure. 
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Citing and quoting with approval the Tool Company v. 
Hazelton cases, supra, this court said: 

“We are forced to the opinion that the contract in the 
present case falls within the condemned class. Plain¬ 
tiff contracted in express terms to take such steps as 
might be deemed necessary to protect the rights and 
interests of the defendant and to enforce such rights 
against the government or any of its departments, 
bureaus, or divisions. This provision broadly opened 
the door for plaintiff and his associates through the 
inducement of the large compensation involved to at¬ 
tempt means and methods which have led to the estab¬ 
lishment by the courts of the rule of public policy, which 
renders this contract null and void. ’ ’ 

The court then made what has become a very vital dis¬ 
tinction (p. 360): 

“It must, however, not be understood that we are hold¬ 
ing all contingent fee contracts for the enforcement of 
claims against the government, or even for the pro¬ 
curing of legislation, void as against public policy. 
There is a sharp distinction between contingent-fee 
contracts for the prosecution of claims against the gov¬ 
ernment which are in the nature of debts or contract 
claims, and contingent contracts for procuring favors 
through contracts from the heads of government de¬ 
partments, or the procuring of general remedial legis¬ 
lation, authorizing a contract or granting advantages 
or benefits to which, prior to the enactment, the con¬ 
tractor has no existing legal claim. In the latter in¬ 
stance such contracts are held void as against public 
policy. In the former the head of a department or 
Congress acts in a quasi-judicial capacity in adjusting 
an individual debt or claim. Services rendered for the 
claimant in petitioning and appearing before the officers 
of the government or committees of Congress are as 
professional as appearing in a court of justice.” 

This distinction was recognized but not expounded by 
Justice Holmes in the Hazelton case, supra, when he said 
(P- 78): 
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“But the services contemplated as a partial considera¬ 
tion of the promise to convey were services in procuring 
legislation upon a matter of public interest, in respect 
of which neither of the parties had any claim against 
the United States. An agreement upon such a con¬ 
sideration was held bad in Tool Co. v. Norris, 2 Wall. 
45. Of course, we are not speaking of the prosecution 
of a lawful claim. ,, 

Brown v. Gesellschaft again came before this court, 70 
App. D. C. 94,104 F. 2d 227, upon the contention by Brown 
that his services consisted in inducing Congress to pass the 
War Claims Act and that Congress in so acting was merely 
providing a remedy for what was already recognized as a 
legitimate claim against the United States. This court 
affirmed its prior opinion and further held that the War 
Claims Act constituted “favor legislation” as distinguished 
from “debt legislation.” Since Gesellschaft had no exist¬ 
ing legal claim against the Government to be urged by 
Brown, the contract, providing for contingent fees, was 
again held void. 

The opinions expressed in these cases were recently ap¬ 
proved by this court in Ritchie v. Drier, 83 U. S. App. D. C. 
16,165 F. 2d 238. That case involved the validity of a claim 
for fees for professional services in obtaining the passage 
of a private bill. Speaking of the claimant, this court said: 

“He acted for appellee in procuring the passage of 
Private Law No. 509. * * # Since the Private Law was 
‘favor legislation’ no fee can be recovered for procur¬ 
ing it. Gesellschaft v. Brown, 64 App. D. C. 357, 78 F. 
2d 410, certiorari denied, 296 U. S. 618, 56 S. Ct. 139, 
80 L. Ed. 439; Brown v. Gesellschaft, 70 App. D. C. 94, 
104 F. 2d 227.” 

In Silverman v. Osborne Register Co., 81 U. S. App. D. C. 
163, 155 F. 2d 879, the plaintiff sued on a contract which 
this court recognized as an attempt to recover a 15 percent 
commission on the sale of tokens to the OP A. This court, 
upon the authority of Providence Tool Co. v. Norris, supra, 
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affirmed the granting of a summary judgment and adopted 
the following language of the trial court: 

“The tendency of such an agreement as we have here, 
apart from other consideration, was to have the gov¬ 
ernment pay fifteen percent more than it would pre¬ 
sumably have paid under the circumstances. Such a 
contract is illegal and void on the ground of public 
policy and as a consequence the courts have no alter¬ 
native in such a situation but to so declare it.” 

n. 

Federal Courts Unquestionably Have the Power to Direct 
a Verdict on the Pleadings and the Opening Statement 
of Plaintiff’s Counsel. 

The authority of the Federal Court to direct a verdict at 
the conclusion of the plaintiff’s opening statement on the 
contents of that statement and the pleadings cannot be 
gainsaid. The principle is supported by overwhelming 
authority. Best v. District of Columbia, 291TJ. S. 411, 78 L. 
Ed. 882, 54 S. Ct. 54; McGovern v. Hitt, 62 App. D. C. 33, 
64 F. 2d 156, Cert, denied 290 U. S. 637, 78 L. Ed. 554, 54 S. 
Ct. 54; Brown v. Dist. of Col., 29 App. D. C. 273, 25 L.R.A. 
(N.S.) 98; Hornblower v. George Washington University, 
31 App. D. C. 64, 14 App. Cas.; Smith v. O'Brien, 66 App. 
D. C. 387, 88 F. 2d 769; Gesellschaft Fur Drahtlose Tele- 
graphie M.B.H. v. Brown, 64 App. D. C. 357, 78 F. 2d 410; 
Mitchell v. David, 51 A. 2d 375 (Mun. Ct. App.); De Grazia 
v. Anderson, 62 A. 2d 194 (Mun. Ct. App.); Horne v. Ost- 
marvn, 35 A. 2d 174 (Mun. Ct. App.); Custer v. A. & P. Tea 
Co., 43 A. 2d 716 (Mun. Ct App.). 

The correct rule governing the conduct of trial courts 
when such a motion has been ( made is set forth in Best v. 
District of Colwnibia, supra, at page 415 of 291 U. S.: 

“There is no question as to the power of the trial 
court to direct a verdict for the defendant upon the 
opening statement of plaintiff’s counsel where that 
statement establishes that the plaintiff has no right to 
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recover. The power of the court to act upon facts con¬ 
ceded by counsel is as plain as its power to act upon evi¬ 
dence produced. Oscanyan v. Arms Co., 103 U.S. 261, 
262. The exercise of this power in a proper case is not 
only not objectionable, but is convenient in saving time 
and expense by shortening trials. Liverpool, N.Y. & 
P. S S. Co. v. Commissioners, 113 U. S. 33, 37. # • *” 

It is rightfully said that an opportunity should be afford¬ 
ed plaintiff’s counsel to amplify or explain the opening re¬ 
marks so as to prevent a careless opening from foreclosing 
an opportunity to be heard on the merits. McGovern v. 
Hitt, supra. 

The court in the instant case extended such an opportun¬ 
ity to plaintiffs’ counsel. It repeatedly inquired if they had 
anything further to say and advised them that it wanted 
a complete statement of their case before considering the 
motion. (App. 23, 24) They replied that they had no 
further remarks to make. (App. 23, 24) In their complaint, 
in the pretrail memorandum, and in their opening state¬ 
ment they repeated that their claim was contingent upon 
their success in persuading the Government to acquire the 
land. No different contention is now made. It therefore 
clearly appeared after the opening statement that the al¬ 
leged contract which plaintiffs sought to enforce was of¬ 
fensive to public policy. Considerations of saving time 
and expense would have justified the dismissal of the suit 
at that juncture. Best v. District of Columbia, supra. The 
offensiveness of the contract compelled the court to refuse 
to lend its processes to its enforcement. Noonan v. Gilbert, 
supra. A verdict was therefore properly directed without 
taking testimony. 

There is obviously no merit to appellants’ position that 
the Federla Rules of Civil Procedure preclude such action 
by the court until all the evidence is heard. There is no 
specific rule governing motions for directed verdicts upon 
the opening statement of counsel, but that does not mean 
that such a motion may not be entertained. There are 


12 


many proper motions not specifically alluded to in the 
Rules. The Rules certainly countenance the dismissal of 
an action before the reception of all the evidence. Rules 
12(c); 41(b); 56. Moreover, Rule 12(h) provides that the 
defense of “failure to state a claim upon which relief can 
be granted” may be raised at virtually any time. It further 
provides that if matters outside the pleadings are presented 
the motion shall be treated as one for summary judgment. 
It would seem, in view of this, that the court could have 
entered summary judgment instead of directing a verdict. 
The effect is the same and the difference is without sub¬ 
stance. 

It is little short of absurd to assert that the Federal Rules 
of Civil Procedure have so hamstrung the courts that time 
and expenses must be wasted in listening to evidence when 
the admissions by a plaintiff in his complaint, the pretrial 
order, and in the opening statement, make it clear that the 
claim is unenforceable and must inevitably be denied. 

CONCLUSION. 

Since it clearly appeared to the court after the opening 
statement that the alleged contract relied upon by plain¬ 
tiffs was contrary to public policy, the direction of a verdict 
was not only permissible but proper. The judgment below 
should therefore be affirmed. 

Respectfully submitted, 

Howabd Boyd, 

Paul R. Connolly, 

William B. Harvey, 

Attorneys for Appellees, 

810 Colorado Building, 
Washington 5, D. C. 
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REPLY BRIEF FOR APPELLANTS 


Appellees’ Entire Brief Is Based on the Erroneous Theory 
That Plaintiffs Had a Contingent Agreement to Pro¬ 
cure Favor Legislation and That Such a Contract 
Contravenes Public Policy. The Record Furnishes 
No Support for This Theory. 

1. In their brief appellees interpret the language of 
Appellants’ Complaint and Opening Statement in a man¬ 
ner inconsistent with the clear meaning and intent thereof. 

2. Appellants’ Complaint alleges as follows: 

‘4. That the defendants Alton M. and Polly N. 
Nevius, on or about June 1, 1940, being co-owners of 
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certain real property located in Arlington County, 
Virginia, known as the ‘Nevius Tract’, engaged the 
plaintiffs as their counsel to render certain profes¬ 
sional services in connection with the sale of said 
property to the United States Government or some 
department or bureau thereof, and said defendants 
agreed to compensate plaintiffs in a sum equal to two 
percent (2%) of the sales price so obtained for said 
property for such professional services, when said 
real property was sold and paid for; • • (App. 
2A) 

3. In Appellants’ Opening Statement is was stated: 

“Your Honor, ladies and gentlemen of the jury, 
Mr. McDonald started to explain to you this is a case 
in which the plaintiff, Mr. Robert H. McNeill, and 
his co-plaintiff, Mr. Kelly Kash, both old and re¬ 
spected members of this Bar and of other Bars, are 
suing defendants, Mr. and Mrs. Avon Nevius, to re¬ 
cover compensation for certain legal services rendered 
to them under an oral agreement. 

The circumstances, briefly, of the agreement were, 
in the early part of 1940, Mr. Nevius and Mrs. Nevius, 
who were then co-owners of a substantial part, if not 
all, of a tract of land in Arlington County which was 
very desirable, had taken certain steps looking toward 
the acquisition of that property by the Government 
of the United States. 

Those steps had been fruitless and they had, at 
least Mr. Nevius had, become acquainted, through a 
mutual friend, with Mr. Kash who was at that time 
a practicing attorney in this jurisdiction. He sub¬ 
mitted to Mr. Kash a proposal that Mr. Kash should 
represent him and Mrs. Nevius in connection with 
that property and endeavor, insofar as possible, to 
accelerate the acquisition of the property by the Gov¬ 
ernment of the United States, to render any and all 
legal services necessary in connection with that pro¬ 
posal, and to carry that project through to fruition. 

• • • • 

The contract and agreement came into being. Un¬ 
der the terms of that agreement, * • • the plaintiffs 
rendered the services over a long period of time, a 
period in excess of four or five years. 
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In dne course, and in the workings of the govern¬ 
mental structure and procedure, the property was 
acquired by the Government of tie United States at 
a price which was fixed by a jury in condemnation 
proceedings, which was contemplated in the original 
agreement between the parties, at a price in excess 
of $1,600,000. 

The agreement provided for compensation to the 
two parties in a sum equal to two per cent of the 
amount received from the government for the prop¬ 
erty when the same was sold and the payment con¬ 
cluded and made.’ 9 (App. 19A-21A) 

4. Appellees’ contention that the Pretrial Order con¬ 
ceded the fee to be contingent upon acquisition of the 
property by the Government is incorrect. The Record 
establishes and the Pretrial * 1 Statement of the Nature of 
the Case” specifically states that this is an “Action for 
professional services”, and the fee claimed 2% of the 
price paid by the United States for the property, when 
all the work in connection with the matter was concluded. 
No concessions as to the validity of the agreement are 
made by Appellants, then or now. 

5. Appellees’ statements denying the existence of an 
agreement need not be considered at this time inasmuch 
as, for purposes of this Appeal, Appellees admit all al¬ 
legations of Appellants’ Complaint, Pleadings and the 
Record. 

ARGUMENT 

1. Appellants’ Complaint, pretrial “Statement of Na¬ 
ture of Case”, Appellants’ Opening Statement and “State¬ 
ment of the Case” as set forth in the Brief and Appen¬ 
dix for Appellants all unequivocally establish the agree¬ 
ment here sued upon as from its inception one for the 
rendition of certain professional legal services and that 
Appellants acted as attorneys and not as brokers for 
Appellees in connection with the sale of Appellees’ realty 
to lie United States Government. 
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2. Appellants are experienced, veteran n " ' A rs of this 
Bar, thoroughly familiar with government’ orocednre. 
The agreement sued upon contemplated the ’"'ndition of 
legal services which Appellants were “ready. rb 7 e and will¬ 
ing to, and did render to Appellees. 

| j 

3. The Record definitely establishes that A ^ellees en¬ 
gaged Appellants as their attorneys, in the h^jef and/or 
with the knowledge that to achieve the obj«Wive of the 
agreement involved much work of a technica 7 lAor al nature, 
which could best be performed by experienced counsel. 

4. Appellees have introduced no evidence, nor have 
they established that the agreement here sued upon con¬ 
templated or was directed, in whole or in part, to the use 
of influence, coercion or the bringing of pressure on the 
Congress or any members thereof or on any employee, 
agent, servant or officer of the Government to achieve the 
objectives of the agreement nor have Appellees established 
that Appellants conducted themselves improperly. To the 
contrary, the entire Record sets out and defines the agree¬ 
ment unequivocally as one for the rendition of professional 
legal services to Appellees by Appellants performed by 
Appellants in accordance with its terms, and Appellees 
have failed to contradict, or even to introduce an iota of 
evidence in negation of Appellants’ Complaint. Further¬ 
more, Appellees objected strenuously to Appellants being 
given an opportunity to testify and state details of the 
professional services rendered by them. 

Congress alone can declare and establish public policy 
with reference to dealings between citizens and/or between 
citizens and the Federal Government. In an opinion by 
Mr. Justice Reed of the Supreme Court in the case of 
Muschany v. United States , 89 L. ed. 757, the Court said 
(324 TJ. S. 49-82)—65 Sup. Ct. Rep. 442., 

“Since it is Congressional enactments which deter¬ 
mine public policy, any doubt which might exist as 
to the legality of such an arrangement as was adopted 
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by the War Department for this and a few other 
projects is dissipated by the action of Congress on 
the Military Establishment Appropriation Bill for 
1942.” 

There is no Congressional declaration prohibiting a re¬ 
tainer contract snch as the instant one with an agreement 
for compensation predicated on a percentage of the aggre¬ 
gate snms involved. Hence, a promise to pay snch fee 
was and is a valid consideration for the promise to per¬ 
form and the subsequent performance. 

Such contracts can be declared invalid only after a 
positive affirmative showing that there was something in¬ 
herently sinister in Appellants ’ conduct or that they may 
or do attempt to use corrupt or improper methods, or 
that such conduct is inherent in the objectives of the con¬ 
tract itself, or by inferences which can be drawn from 
Appellants ’ admitted conduct in the performance of their 
agreed duties. Here the Record is devoid of such show¬ 
ing, nor can such inferences be drawn. 

In the Muschcmy case, supra, the Supreme Court upheld 
a contingent contract based upon a 5% commission paid to 
an employee of the government for negotiating the pur¬ 
chase of land by the Government, although the agent re¬ 
ceiving said compensation was acting within the scope of 
his employment. The Court so held because there was 
nothing inherent in the contract indicative of fraud or 
unfairness and further because the District Court deter¬ 
mined that these elements were not shown at the trial. 
Hence, there was nothing in the contract or the evidence 
with respect to the performance of the contract which 
would invalidate it. The Court said on page 751—(L. ed.) 

“Therefore, this case comes before this Court with¬ 
out any suggestion of fraud or unfairness such as 
would justify holding the contracts invalid. Since 
these matters are not before us, we need express no 
opinion on this aspect of the case.” 

Such is the case here. 


6 


The modem, logical trend of cases sustain contracts for 
contingent compensation where the agent or attorney seeks 
to obtain relief, for their clients, from or through govern¬ 
mental agencies or to honestly perform a contract to render 
services not condemned by a hostile statutory declaration 
of public policy. This is proper and equitable since the 
Supreme Court has in recent cases held the question of 
public policy to be a variable and vague thing and further 
held that there must be Constitutional or statutory decla¬ 
rations defining it, in the absence of which the utmost 
circumspection must be used in order to protect the sanc¬ 
tity of contracts. In the case of Patton v. United States, 
281 U. S. 281, 74 L. ed. 867, the Court said— 

“The truth is that the theory of public policy embodies 
a doctrine of vague and variable quality, and, unless 
deducible in the given circumstances from constitu¬ 
tional or statutory provisions, should be accepted as 
the basis of a judicial determination, if at all, only with 
the utmost circumspection. ’ ’ 

Clearly, from the cases cited by Appellees, any imputa¬ 
tion of sinister and corrupt means to contracts for the 
rendition of services for contingent fees has been predi¬ 
cated entirely on proof of such conduct and not on assump¬ 
tion as in the case here concerned. The Courts hold it be¬ 
yond their power to declare and strike down such contracts 
as evil per se and the modem trend is to avoid doing so 
unless and until evidence is heard cmd a showing made 
that performance of the agreement necessitates an evil and 
corrupt purpose, such as to deceive governmental agents 
or legislators, or to improperly influence them by corrupt 
and unethical means. See the Muschcuny case, supra. 

The case of Nooncun v. Gilbert, 68 F. 2d 775, 63 App. 
D. C. 60, cited by Appellees, does not here apply, and is, 
in any case, in conflict with and contrary to principle to 
a more recent decision of the United States Circuit Court 
of Appeals, 2d Circuit, opinion by Circuit Judge Chase, 
in Coyne v. Superior Incinerator Co. of Texas, 80 F. 2d, 
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page 244. This case related to the matter of public policy 
with respect to contingent agreements “to endeavor to 
make sales to governmental body”, in which the Court held 
that such contracts “are not contrary to public policy 
because of mere possibility that corrupt influence may be 
used in performance, but there must be proof that some¬ 
thing contrary to good morals was contemplated or done.” 
Continuing, the Court said— 

“How far this possibility of the exertion of improper 
pressure, coupled with such indication of probability 
of its use as may be afforded by his acquaintance with 
people influential in city affairs and the necessity for 
success which followed from the contingency of his 
commission, goes to outlaw these contracts, must be 
decided with due regard for a clearly established policy 
to interfere with freedom of contract only when the 
reasons for so doing outweigh the public benefit such 
freedom in general affords. Baltimore & Ohio South¬ 
western Rahway Co. v. Voight, 176 U. S. 498, 20 S. 
Ct. 385, 44 L. ed. 560. And only when the paramount 
public interest requires it will a party who has re¬ 
ceived the benefit of the performance of a contract 
be permitted to say that the obligations he assumed 
are not binding because illegal. Steele v. Drummond, 
275 U. S. 199, 48 S. Ct. 53,54, 72 L. ed. 238. Contracts 
which are against public policy are clearly unenforce¬ 
able, but the term ‘public policy’ is itself an indefinite 
and changeable thing. Patton v. United States, 281 
U. S. 276, 50 S. Ct 253, 74 L. ed. 854, 70 A. L. R., 263; 
Steele v. Drummond, supra; Black & White Taxicab 
<& Transfer Co. v. B. & Y. Taxicab & Transfer Co., 
supra.” 

In the Coyne case, supra, we have a discussion of the 
case of Providence Tool Co. v. Norris, 2 Wallace 45, 17 
L. ed. 868. This latter case appears to be relied upon by 
counsel for Appellees as authority for condemning all 
contingent compensation agreements. The Circuit Court 
of Appeals distinguishes that case and states that evidence 
in that case showed “the use of personal and political 
influence under the contract ” and said that in that case 

Vi 


8 


the contract in question was held unenforceable because 
the use of personal and political influence was “actually 
proved However, the opinion of the Circuit Court 
further says— 

“In Stanton v. Enibrey, 93 U. S. 548, 23 L. ed. 983, it 
was shown that a contract to procure favorable action 
on a claim against the government is not necessarily 
unenforceable because it provides for contingent com¬ 
pensation. Unless the contract otherwise has a sinister 
aspect, contingency of compensation is not enough to 
destroy its binding force." 

Here counsel were merely using their professional ex¬ 
perience in aiding Appellees in the sale of their real estate 
to the United States. 

Supporting the above views are many leading cases, 
such as— 

Hanger v. Fitzsimmons, 50 App. D. C. 384 
Cole v. Brown Hardy Co., 185 Ind. 536 
Lyon v. Mitchell, 36 N. Y. 235 
Dunham v. H. Inpt. Co., 189 N. Y. 500 
Valdes v. Larrinagh, 233 U. S. 705 

In many well-considered cases stating the modem day 
theory on “public policy,” the rule laid down in the Norris 
case, supra, has been declared obsolete and inapplicable. 
See Hall v. Andrews, 140 Pac (2d) 226. 

In the instant case, Appellees, in their Brief under 
“Statement of the Case”, allege: 

“The defendants vigorously denied the existence of 
the contract asserted by the plaintiffs. Moreover, thTe 
defendants were prepared to show that the plaintiffs 
were in no way responsible for the acquisition of the 
land by the government. They were not the procuring 
efficient cause. The interest in the land expressed by 
different governmental agencies over a long period 
of years antedated the alleged activity of the plain¬ 
tiffs and was a matter of common, public knowledge. 

. The land was ultimately taken by condemnation on 
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behalf of a governmental agency not even approached 
—much less influenced—by the plaintiffs, who years 
before had lost interest in the property. Upon read¬ 
ing in the newspapers of the proposed condemnation, 
the plaintiffs made demand for a commission. They 
did not participate in the condemnation proceedings 
and are not understood to make a claim that they did 
so.” (Brief for Appellees, p. 3) 

Appellees are without right here to raise or plead any 
factual contentions other than or contrary to those stated 
as grounds for their motion. However, the statement above 
confirms the major allegations of Appellants’ Complaint 
and other pleadings, i. e., that the services rendered by 
Appellants were professional and legal in nature; that 
no sinister influences or coercion were contemplated or 
used; nor were Appellants in position to use the same; 
that the services were rendered over a long period of time 
and the benefits thereof accrued to the Appellees and were 
accepted by them; that the contract was not contrary to 
public policy when entered into, nor did it later become so; 
and, therefore, the Court erred in granting a directed 
verdict on the Appellants’ Complaint and Opening State¬ 
ment. 

Almost without exception, the cases cited by Appellees 
with respect to the Court’s power to direct a verdict on 
the pleadings and the opening statement were decided 
prior to the adoption of Rule 50, Federal Rules of Civil 
Procedure, and confirm Appellants’ contention that such 
power can be exercised only after the Court has considered 
all allegations therein in the light most liberal and favor¬ 
able to plaintiff’s case. Here, Appellants were summarily 
denied their right to present their case on its merits. 

In the case of DeGrazia v. Anderson, 62 A. 2d 194, the 
Court said, quoting from Best v. District of Columbia, 291 
U. S. 411, 78 L. ed. 882: 
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“Plaintiff is entitled to the benefit of all inferences 
that may be drawn from his counsel’s statement. To 
warrant the Court in directing a verdict for defendant 
upon that statement, it is not enough that the state¬ 
ment be lacking in definiteness, but it must clearly 
appear, after resolving all doubts in plaintiff’s favor , 
that no cause of action exists.” 

To indulge, as do Appellees, in a discussion of the proof 
Appellants would offer if permitted to do so, their evi¬ 
dence would establish that Appellee, Avon N. Nevius, first 
discussed the subject of the agreement with Appellant 
Kash and later Appellant McNeill only after he had been 
informed that Appellants were attorneys at this Bar, ex¬ 
perienced and familiar with the legal procedures involved 
in dealing with their Government, and qualified to repre¬ 
sent Appellees as their counsel in connection with the 
acquisition of Appellees’ property by the Government by 
direct purchase, or by other legal means. Neither at the 
inception of nor at any time during the pendency of the 
agreement was the use of personal influence, coercion or 
other sinister methods in pursuing the objectives of the 
agreement discussed or contemplated. Had Appellees so 
intimated, Appellants would have indignantly terminated 
the agreement. 

In almost every case relied upon by Appellees in their 
Brief, the plaintiffs have been granted the right to present 
their case on the merits and in those cases, the Court’s 
decisions have been predicated on clearly established proof 
that the objective or purpose, as well as the performance, 
of the contract declared void has been reprehensible per se 
and thus tended to corrupt or sinisterly influence govern¬ 
mental officers to the detriment of the public as a whole. 
In no case cited had the doctrine here invoked been used 
to permit avoidance of a bona fide agreement, fully and 
completely performed, by one of the contracting parties 
in the absence of any public detriment alleged and estab¬ 
lished. 
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To the contrary, in the instant case, Appellees seek to 
invoke the doctrine for the sole and entire purpose of 
avoiding payment for services actually rendered in good 
faith by Appellants, on the fallacious theory that the agree¬ 
ment into which they voluntarily entered, was from its 
inception invalid and unenforceable because of their pres¬ 
ent contention that there existed a remote possibility that 
in performing under the agreement, some contact with 
government or its agencies could occur. 

Appellants did not participate in setting the value or 
sales price of the property nor did the agreement obligate 
them to do so or to determine its need by the Government. 

In the cases cited by Appellee and other cases where 
the Courts have refused to uphold contracts on the ground 
that they were illegal, or contravened public policy, their 
decisions were based upon the contracts, the position of 
the parties and their opportunities to influence or their 
acts in influencing the securing of legislation or influencing 
government officials to purchase property. 

We do not know of any case where the Court has dis¬ 
missed the action as in the case here without affording the 
plaintiff his right to offer evidence in support of his case 
which would prove that he was never employed to influence 
legislation or any government official, or where he was not 
in position to do so and where the contract did not call 
for such services. 

The Directed Verdict Was Contrary to Rule 50 of the 
Federal Rules of Civil Procedure 

The Court erred in granting Appellants’ motion for a 
directed verdict and in refusing to permit Appellants to 
offer any evidence to support their case, which is in 
violation of Rule 50, Federal Rules of Civil Procedure, as 
stated in our brief, pages 6-9. Appellees cited no Federal 
cases in their brief applicable to Rule 50. 
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The rules cited by Appellees on page 12, are not appli¬ 
cable here. 

Buie 12 (c) applies to motion for judgment on the 
pleadings, which was not made. 

Rule 41 (b) applies where plaintiff failed to prosecute 
or to comply with the rules or any order of Court, and 
where plaintiff has completed the presentation of his evi¬ 
dence. 

Buie 56 Mjplies to Summary Judgment. 

Buie 12 flf; provides that the motion shall be made 
before pleading. 

The case of Zoles v. EUiott et al, Krupnich v. Peoples 
State Bank of South Carolina, et al, 106 F2d 425, points 
out that the old procedure of withdrawing the case from 
the jury has been abolished by Buie 50 of the Federal 
Buies of Civil Procedure, so it is evident that the Court 
below erred in refusing to permit plaintiff to present his 
side of the case to the Jury. 

CONCLUSION 

It is therefore respectfully submitted that the decision 
of the trial Court should be reversed and the case re¬ 
manded to the Court below, with instructions for a new 
trial de novo. 

Respectfully submitted, 

Wesley E. McDonald 
Colorado Building 

Carl G. Engling, 

T. Bbuce Fuller 
815 15th Street, N. W. 
Washington 5, D. C. 
Attorneys for Appellants 







